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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Circuit Mediation Office
Phone (415) 355-7900 Fax (415) 355-8566
http://www.ca9.uscourts.gov/mediation

MEDIATION QUESTIONNAIRE

The purpose of this questionnaite is to help the court’s mediators provide the best possible mediation
service in this case; it serves no other function. Responses to this questionnaire are not confidential.
Appellants/Petitioners must electronically file this document within 7 days of the docketing of the case.
9th Cir. R. 3-4 and 15-2. Appellees/Respondents may file the questionnaire, but are not required to do so.

9th Circuit Case Number(s): |14-35903

District Court/Agency Case Number(s): |3:12-cv-02265-5

District Court/Agency Location: Portland

Case Name: |United States of America v. [|City of Portland

If District Court, docket entry number(s) of

86
order(s) appealed from:

Name of party/parties submitting this form: |Defendant-Appellant City of Portland

Please briefly describe the dispute that gave rise to this lawsuit.

42 U.S.C. Section 14141 authorizes the U.S. to file suit against governmental entities based upon the conduct of its
law enforcement officers. In September 2012, the U.S. found reasonable cause to believe the City had engaged in a
pattern or practice of unconstitutional use of force against persons in mental health crisis. The City disputed those
findings. Prior to filing its complaint, the U.S. negotiated a settlement agreement with the City. The parties agreed
that the US would file the complaint and settlement simultaneously, dismiss the case, and have the court review
compliance only upon an assertion by the U.S. of a material breach that could not be resolved by the parties. Upon
reviewing the Agreement, however, the district court asked the parties to devise a process for providing the court
with ongoing information about the City's progress. The City and U.S. stipulated to two different processes, neither
of which the court approved.

Briefly describe the result below and the main issues on appeal.

On August 29, 2014, the court issued an order conditionally dismissing the case. As a condition of the dismissal,
however, the court also ordered the parties, intervener-defendant, and amicus curiae to subsequently appear at
hearings whenever called by the court and to produce such evidence as requested by the court. The City's position
was that the district court could accept one of the process proposed by the parties (which included annual status
conferences), but could not order post-dismissal evidentiary hearings unless the U.S. alleged a material breach of
the settlement agreement. The U.S. argued in response that the court could order post-dismissal hearings of any
kind. The three main issues on appeal are (a) whether Federal Rule of Civil Procedure 41(a)(2) authorizes a court to
impose conditions on a dismissal without defendant's consent; (b) whether the district court has jurisdiction to
convene post-dismissal ancillary proceedings unrelated to enforcement of the parties' settlement agreement and; (c)
whether the district court's order changed the terms of the settlement agreement in contravention of Evans v Jeff D.,
475 U.S. 717 (1986) and Officers for Justice v. Civil Serv. Comm'n., 688 F2d 615 (9th Cir 1982).
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Describe any proceedings remaining below or any related proceedings in other tribunals.

The district court has docketed a hearing for September 14, 2015 at 9:00 a.m. The City also intends to file an
alternative petition for writ of mandamus in the near future.

Provide any other thoughts you would like to bring to the attention of the mediator.

The City welcomes mediation in this case, The City believes strongly that mediation would allow the parties to
identify and agree on processes that would provide the district court with the information it needs to monitor the
parties’ compliance with their settlement agreement while maintaining appropriate procedural safeguards.

Any party may provide additional information in confidence directly to the Circuit Mediation Office at

ca09_mediation@ca9.uscourts.gov. Please provide the case name and Ninth Circuit case number in your
message. Additional information might include interest in including this case in the mediation program, the

case’s settlement history, issues beyond the litigation that the parties might address in a settlement context,
or future events that might affect the parties’ willingness or ability to mediate the case.

CERTIFICATION OF COUNSEL

I certify that:
a current service list with telephone and fax numbers and email addresses is attached

(see 9th Circuit Rule 3-2).

I understand that failure to provide the Court with a completed form and service list
may result in sanctions, including dismissal of the appeal.

Signature [s/Ellen Osoinach

("s/" plus attorney name may be used in lieu of a manual signature on electronically-filed documents.)

Counsel for [City of Portland

Note: Use of the Appellate ECF system is mandatory for all attorneys filing in this Court, unless they are
granted an exemption from using the system. To file this form electronically in Appellate ECF, complete
the form, and then print the filled-in form to PDF (File > Print > PDF Printer/Creator). Then log into
Appellate ECF and choose Forms/Notices/Disclosure > File a Mediation Questionnaire.
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9th Circuit Case Number(s) |14-35903

NOTE: To secure your input, you should print the filled-in form to PDF (File > Print > PDF Printer/Creator).
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| CERTIFICATE OF SERVICE
When All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date)

I certify that all participants in the case are registered CM/ECF users and that service will be
accomplished by the appellate CM/ECF system.

Signature (use "s/" format)

6 e sl ot oo o oo oo s s sl sl she sfe sl oo s sl sl sl sl s sfe sl s sde sl stk s ok stk e kol s sk s e sk sl sl ok sl e ol e sl sl ok s sk sk ook sk s sk sk sk sk ks sk sk skosk skoskok sk sk skok

CERTIFICATE OF SERVICE
When Not All Case Participants are Registered for the Appellate CM/ECF System

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the
United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system
on (date)

Nov 3, 2014

Participants in the case who are registered CM/ECF users will be served by the appellate
CM/ECF system.

I further certify that some of the participants in the case are not registered CM/ECF users. I
have mailed the foregoing document by First-Class Mail, postage prepaid, or have dispatched it
to a third party commercial carrier for delivery within 3 calendar days to the following
non-CM/ECF participants:

See Attachment A

Signature (use "s/" format) s/ Ellen Osoinach
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ATTACHMENT A

S. Amanda Marshall

U.S. Attorney

United States Attorney’s Office
District of Oregon

1000 SW Third Ave, Suite 600
Portland, OR 97204-2902

Jocelyn F. Samuels

Acting Assistant Attorney General
Civil Rights Division

Jonathan M. Smith

Chief, Special Litigation Section
Laura L. Coon

Special Counsel

R. Jonas Geissler

Senior Trial Attorney

Michelle A. Jones

Senior Trial Attorney

David W. Knight

Special Assistant U.S. Attorney
Special Litigation Section

Civil Rights Division

United States Department of Justice

950 Pennsylvania Ave., NW
Washington, D.C. 20530

J. Ashlee Albies

Creighton & Rose, PC

815 S.W. Second Ave, Suite 500
Portland, OR 97204

Shauna M. Curphey
Curphey & Badger PA

520 SW 6th Ave, Suite 1040
Portland OR 97204
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Service List

Attorneys for Plaintiff-Appellee United States of America

S. Amanda Marshall, OSB No. 95347
United States Attorney
amanda.marshall@usdoj.gov

Adrian L. Brown, OSB No. 05020 -
Assistant United States Attorney
adrian.brown@usdoj.gov

Billy J. Williams, OSB No. 90136
Assistant United States Attorney
bill.williams(@usdoj.gov

United States Attorney’s Office
District of Oregon

1000 SW Third Avenue, Suite 600
Portland, OR 97204-2902
503-727-1003

503-727-1117 (Fax)

Jocelyn F. Samuels

Acting Assistant Attorney General
Civil Rights Division

Jonathan M. Smith

Chief, Special Litigation Section
Laura L. Coon

Special Counsel
laura.coon(@usdoj.gov

R. Jonas Geissler

Senior Trial Attorney
jonas.geissler@usdoj.gov
Michelle A. Jones

Senior Trial Attorney
michelle.jones2@usdoj.gov
David W. Knight

Special Assistant U.S. Attorney
david.w.knight@usdoj.gov
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Special Litigation Section

Civil Rights Division

United States Department of Justice
950 Pennsylvania Ave., NW
Washington, D.C. 20530
202-514-6255

202-514-4883 (Fax)

Attorneys for Defendant-Appellee City of Portland

Tracy Pool Reeve, OSB No. 891123
City Attorney
tracy.reeve@portlandoregon.gov
David Woboril, OSB No. 824347
Senior Deputy City Attorney
david.woboril@portlandoregon.gov
Ellen Osoinach, OSB No. 024985
Deputy City Attorney
ellen.osoinach@portlandoregon.gov
Denis M. Vannier, OSB No. 044406
Deputy City Attorney
denis.vannier@portlandoregon.gov
Office of City Attorney

1221 SW 4th Avenue, Rm 430
Portland, OR 97204

503-823-4047

503-823-3089 (Fax)

Attorney for Intervenor-Defendant
Portland Police Association

Anil S. Karia, OSB No. 063902
anil@miketlaw.com

Tedesco Law Group

3021 NE Broadway

Portland, OR 97232
866-6976015

503-210-9847 (Fax)
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Attorneys for Amicus Curiae

J. Ashlee Albies, OSB No. 051846
ashlee@civilrightspdx.com
Creighton & Rose, PC

815 S.W. Second Ave, Suite 500
Portland, OR 97204

503-221-1792

503-223-1516 (Fax)

Shauna M. Curphey, OSB No. 063063
scurphey(@curpheylaw.com

Curphey & Badger PA

520 SW 6th Ave, Suite 1040

Portland OR 97204

503-241-2848 (Phone/Fax)



